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Ydu were incorporated in the State of-on S You vere formed to
chboy concessions on property owned by the State offjiiij#and the City and
Your purpose is preserving the {illlbeachboy tradition. You are
ip organization. Your meimbers are:qualified approprlately

rtifled: to prowde beach-related services under law.

* prépanng 16 estailish a lottéry for all e n-profit stands to all qualifi
~ participants. You hope that one of these beach oono%smn stands will be awarded to you
so that yqu may start your operations.

You are a membership organization. You now have @ members. in accordance
with the requirements of the City and County of each member is a licensed
You have prospects of adding several more members. No member shall be
en to vote or' have any voice in the management of the corporate affairs per your
Bylaws. (Article VI| Bylaws) You are managed by your Board of Directors.

You:have eight Directors;

Inlan attachment to Form 1023, you 'state that the City and County of?are-
lf' e
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© "1 You btate-that you wil be servirig the intersts of the State of G by continuing

" he tradition, and will thus berserving the community of-the City and County of

Riere was no state involvement in your creation'and no state official appointed
-y of your poard members:or participated si_gniﬁ_@nﬂy-in planning your activities.

" You plan td_,re_,'nt 'sﬁﬁboads, body boards; c;nnoes and other water-related
aquipment. | You will also provide surfing and canodeing instructions and other water-related
services.. Your source dfiincome will be from:the rental of beach equipment to the general

public. Rerjtal income is-expected ta be N | and {llp 'n Sl expenses

are expected to be rent of beach equipment of 3 other salaries and wages of

r and expenses attributed to activities related to your purposes of In
expenses are expected to be-the same as:in. " with an addltional expense of

S for| assisting retired or-injured former , possibly through assistance with ,

. medical cogts. not covered by medical insurance or on an as needed basis. Once you
aave salisfied your . working capital needs, you expect to spend the remainder of your, net
income on the needs of . retired/injured beachboys. Specifically, the assistance you will
offer injuresf would.be for costs not covered by medical insurance. (i.e., non-
reimbursed medical expenses, living expenses, travel to and from hospitals, etc.)

At this.time, no one is recelving a salary.from you. Generally, the manager of a
toncession receives a salary for his efforts. It is estimated that a competitive
salary for such a manager would be ¥io §P/yr. A manager can expect to
work 40-6Q hours per week.-Additionally, one or two clerks are employed. that would be
paid at thelrate of 3 per hour on an as néeded basis. As of this date no manager has
beeri chosen. You have told us that it is possible; if not likely, mat_ your

Vice-Presifient and Director; would be chosen asimanager based upon his iears of

experiencs in the I business (NI is 2 licensed anda

member of your organization.) Thus, he would be paid approximately to ',

Yol will hire JS who wilt work as {independent contractors for you. They will
be paid campensation for; their services rendered-to you.” Other than compensation, the
" only benefit gntidpateqi-foryour members at this time is health insurance coverage, which
county reguiations requiire. Any licensed (I can work with you without restriction.

Sekction 501(¢)(4) of the Code provides for the exemption from federal incore taxof

civic leaglles of organizations not organized'for. profit but operated exclusively for the
promotion} of social welfare and the net eamings: of which are devoted exclusively to
charitable} educational, or. recreational purposes.

detion 1.501(c)@)- (a)(2)(ii) of the-Income Tax Regulations provides that an
organization is not operated primarily for the promotion of social welfare if its primary
activity is jcarrying on a business with the general public in a manner similar to
organizations that are operated for profit.

Rev.. Rul. 88-45, 19681 C.B..2589, describes a war veterans' post whose principal
source oflincome is. from bingo games open to the general public but whose principal

* activity isjnot bingo. In concluding that the organization is primarily engaged in social

welfare ativities even if it receives a substantial portion of its funds from bingo, the Service
emphasized the importance of determining the primary activity as opposed to the primary
source offincome. A determination of primary activity requires an analysis of all facts and
circumstances. - '




Rev Rul 6846, 1968-1 C.B.. 260 d&scnb&s a simﬂar war veterans post. Afteran
analysis of all the facts.and circumstarices; the Service determined that the organization's
primary actijity was the conduct of 2 business rather than a social welfare program. The
srganization rented a commermal building and operated a public banquet and meeting hall
#ith a bar and dining f fac!llhes Although the ovgamzation carried on veterans’ programs
znd other spcial welfare acﬁvmes based on an analysis of the whole operation, the Service
at the business activities relahng to me operatlon of the facility exceeded all

. week)y basas with.the general publu: lts principal source of income was the

ipts from;the weekly lottery. It used the iprofits of the lottery for the payment of
rises and social welfare purposes. The ruling holds that the organlzahon is not
)perated e clusively for the promotion of social wetfare because its primary activity is the

| ~ sonduct of p business for. pmﬁt Awordmgly, itis not exempt under section 501 (c)(4) of the

Code.

s pur
in Rev Ru.85-1 1985-1 C.B. 177, and Rev: Rul’ 85-2, 1985-1 C.B. 178. The first case

dealt with an orgamzation that was set up'to, provnde funds to a county’s law enforcement
agency to police llegal narcotics traffic. The second case dealt with an organization that
was set up] to provide furids to provide legal advice and training to guardlans ad litem
representifg neglected or abused children before a juvenile court. In both cases, the IRS
looked at 3 two part test in determining - whether: a group actually “lessened the Qurdens of
governmept. * First, the group had to establish that its activities were such thata |
governmeptal unit considered them to be its burden. Second, the group had to establish
that its acf mes actually:lessen such a burden Thus, the IRS had to review the facts and
circumstagices of each case before concluding whether the group had met its burden of

“relleving the burden of government”. In both cases, the groups met this burden, and so
their exenjption under 501(c)(3) was granted j ;

AN assocuahcn of polsw officers. p'amanly engaged in providing retlrement tenefits
to members and death benefits to beneficiaries' of members was held to not qualify for tax

exemptior} as a social welfare organization bewuse the primary benefits from the
" organizatipn were limited to its members; Rev. Rul. 81-58, 1981-1 C.B. 331. Also, see

Police Bepevolent Ass'n. of Richmond, Va. v. Umted States, 661 F SUPP. 765 (E.D. Va.
1987). However, please note that the. exemptnon may be available where this type of an
associatidn is established and is maintained by, and where the benefits provided are
funded prjmarily by, a government. Rev. Rul. 87:1126,1987-2 C.B. 150.

Rev. Rul. 86-98,1986-2 C.B. 74, holdsithat an individual practice association that
provides health semces through written agreements with health maintenance organizations
does not uahfy for exemption from tax as a social welfare organization under section
501(c) (4} of the Code. The main functions. of Miare to provide an available poot of
physicians who will abide by its fee schedule when rendering medical services to the
subscribers ‘of an HMO, and to provide its members with access to a large group of
patients, the HMO subscribers, who generally may not be referred to non
member-physicians. M negotiates contracts on behalf of its members with.various HMOs,
administers.the. claims received from its members and pays them according to its




rermburse nt agreement ‘These facts mdmte that Mij |s akm to a billing: and collection
.» .service, and a coliective bargaining representatve negotrating .on behalf of rts

" member-ph aans with HMOs. In addition, M does not provide to HMO patients access.to
medical care which would:not have been avauablq but for the establishment of M, nor does
it provrde sych care’'at fees below what is customanly and-reasonable charged by members
in their private practices. Thus, M operates in'a manner similar to organizations carried on
for profit, and its primary beneﬁcranes are jts. member—physrc:ans rather than the
eomrnumty @s a whole. °

j issioner, 76 T.C. 392
(1981) the organizaﬂon was the off cual seed certrfymg agency for the state of Indiana and
conducted a seed certification program pursuant fo the delegation of authority by the state
legislature. The Tax court found that as the official seed-certifying agency for the state, the
arganization directly assisted the United States DBepartiment of Agriculture in enforcing the
standards and procedures established under federalstatute Thus, the Tax Court found
thatthe o amzahon lessened the burden of the: govemrnent

; Anh nalysrs of the information you have submrtted shows that the operatlon ofa
beachboy goncession stand:is your prmary activity. The primary purpose of your activity is
to ralse mgney or make proﬁts which you will useito pay your manager-and your beachbo
as wages/ Lompensation: You expect to pay SR to &Iyr to your Director,
manager of your operations. This is approximately 15% of your gross
“revenues. Also, you expect’to pay several of your mefbers compensation for their
services a$ beachboys. Your activities are camried on in the same as for-profit
businesses that operate similar beachboy ﬁ'andﬂses in the State ;E You are
operated ip a manner similar to the organizations described in Rev. Ruls. 68-46 and 61-158
because ybu are primarily engaged in carrying on a business with the general publlc ina
manner sr ilar to organuzations which are operated for profit. -

!

Yo have an enght member Board, and three of your members are; from the
family. Also, ane of your members is’ your CPA , another is your administrative
assistant, nd a third is your attorney:. . These three members are financially interested in
your orgagization, and are therefore.not disinterested parties here. Thus, you are
effectivelyf controlled-by the family. You do not have a majority financially
independ nt. Board. As‘previously stated, Durew, i e B is expected to.paid
approxxm tely . yr. for his seMces as manager Your: opetabons will
result in eamings to: 'your Director via wages, Your activities do not-contribute importantly
. to any ind opendent exempt purpose. Thus; one; iof your Directors will profit from your
organrza bn, similar to activity whichr oocurs in aicommercial business.

Fa.

- Also, you have not shown that you can receive Sec. 501(c)(4) status by “relieving

* the burden of govemment' as one of your purposes You have failed to meet the two part
test used py the IRS in determining whether. you actually “lessen the burdens of
government. “ First, you have to establish that 3 youl’ activities were such that a
governmental unit considered them to be its burden. The City of (il rules and
regulatior}s merety states that YN are helpful by providing water sports equipment
and teaching water safety. (Section One, Concessions Rules and Regulations,
City of Department of Parks and Recreation.) - These rules and regulations don't
state thafjthis type of service.is a burden of govemment. Second, you have to establish
that your g ctivities aclually lessen such a burdep. You have not done so. You have shown
that the city.and countyof Wl consnder the importance of non-profit groups by giving
them a p¥ eference |_nh concessions. However that is far from proving that




‘. providing bg ch rental equipment isa. burden of the loml govemment There are
' .~commercialjas well ag non-proﬂ oonoessnons m- You have failed to

1 are not snmllar to the organizations in; Rev Ruls. 85-1 and 85-2 supra,

only basis’ far: your relationship withthe state is your contractual relationship.
- of an actmty on behalf of a govemmental unit for a fee does not establish a

engaging i an activity that the state of-has contracted out to the private sector that
includes fo -proﬁt and non-prof t entrepreneurs. Unlike the organization in Indiana Crop -
ent Ay ion, Inc. v. Commlssuoner' supra, you have not been designated as

have. not shown how your operations; (u e. renting boats and related beach

entlto tourists on public beaches) will promote social weifare by “preserving the
tradition”, or how paying Shto a small group of retiredfinjured

will benefit the general population o You have not stated

egree of specificity how the: S will be spent annually since you have.told us

‘must carry medical insurance as ppart of their employment agreement with

hus, this insurance will cover these medical needs. Thus, you haven't

are scrutinized to determme whether the activities of the orgamzation are
e promonen of social weifare or m the altematrve merely the. prowsnon of benefits

e find that hiring less than_ and paying an unknown number of
i$ not enough to promate; the social welfare of the city of (IR

orgamza on described in secticn 501 {c)}4) of the Code and you must f' le federal income
tax.retu .

You-have the right to protest thns rling: nf you believe it is incorrect. To protest, you
should submit a statement of your views to this office, with a full explanation of your
- reasoning. This statement, signed by one of your officers, must be submitted within 30
days fro the date of this letter. You also have a right to a conference in this office after

of the organizahon can be said to be the promotion of social wehare By d Olng Ga




, '-your ‘stater ent is submttted You must request the conference, rf you want cne, when you

© file your prtest statement. If you are to be represented by someone who is:not one of your

officers, that person will.need to file a proper power of. attomey and otherwise qualify.under
our Conferpnce and Practfces Requurements ' .

do not hear from you within 30 days, this ruhng will become final and a copy
rded to the. Ohlo EP/EQ key district office. Thereafter, any questions about
your:federal i income tax status should be directed to that office, either by calling
87-7-829— (a toll free’ number) or sendmg correspcndence to: Intemal Revenue

W en sendmg addmonal letters to us with respect to this case, you will expedite
their receipt by usmg the: foltowmg address:

lntemal Revenue Servioe
T:EQ:RA:T: 4 Room 3E5
: 11«11 Constitution Ave; N. W

, S Washmgton D.C. 20224 |

. If you have any questions, please contact the person whose name and telephone
number a shown in the heading of this letter

Sincerely,

(signed) Gerald V. Sack

Gerald V. Sack f

Manger, Exempt Orgamzattons
Technical Group 4
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